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BRIEF FOR APPELLANT 


STATEMENT OF JURISDICTION 


This is an appeal from a judgment of conviction under a three 
count indictment, two counts relating to purchase and sale of narcotics, 
26 U.S.C. 4704(a) and one count relating to alleged concealment and sale 


under 21 U.S.C. 174. Defendant was convicted by a jury in the United 


States District Court for the District of Columbia. Appellant is proceeding 


in forma pauperis pursuant to an order of the United States Court of Appeals 
for the District of Columbia Circuit. The jurisdiction of this Court is 
invoked under Rule 41 of the General Rules of this Court and Title 28, 


United States Code, Section 1291. 


ye 
STATEMENT OF THE CASE 


(1) Procedure 

Appellant, Oscar Tyler, was arrested for minor violations, of 
traffic regulations on November 1, 1966 and again on December 26, 1966. 
As a result of searches of his person at each arrest, he was indicted on 
two counts of illegal purchase and sale of a narcotic drug under 26'U:S-C. 
4704(a), and one count of facilitation of concealment and sale of a narcotic 


drug, knowing the same to have been imported contrary to law, under 


21 U.S.C. 174. The indictment was filed on January 23, 1967 and a plea 


of not guilty was entered February 3, 1967. 

Appellant was tried in a jury proceeding before Judge Barsita 
Shelton Matthews, United States District Court for the District of Columbia 
(Criminal Case No. 75-67). 

At the commencement of the trial on May 22, 1967, Appellant moved 
to suppress the evidence of possession of narcotics on the ground that such 
evidence was obtained through illegal search and seizure. On May 24, 
Appellant's motions to suppress evidence and for acquittal were heard, 
and were denied on their merits (T. 216). On May 25, 1967 the jury returned 
a verdict of guilty as charged. On July 21, 1967 Appellant was scatenced 


to 20 months to five years on the first two counts (26 U.S.C. 4704(a), and 
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five years on the third count (21 U.S.C. 174). The sentences are to run 


concurrently. 


(2) The First Arrest 

Private Robert Sharkey,Jr., of the Metropolitan Police Department, 
testified that he observed Appellant seated in a 1963 Cadillac, double-parked 
in front of 2211 14th Street, N. W. on November 1, 1966 at about 5:20 a.m. 


(Tr. 45-6). The officer testified that the motor was running, but the driver 


of the car, one Anthony Fuell, testified that the motor was off (T. 245). 


Officer Sharkey asked for Appellant's driver's license. Appellant admitted 
he had no license, but explained that he was merely sitting in the car 
waiting the return of the owner and the driver of the car from the carry- 
out shop (T. 47). Officer Sharkey there upon ordered Appellant out of the 
car. The driver of the car returned and identified himself (Tr. 249). 
Nevertheless, the police arrested Appellant for "operating a vehicle without 
drivers''permit." (Tr. 47). (According to a police instruction manual, 
anyone sitting in a car with the key in the ignition meets the definition of 
"operating" (Tr. 127)). Officer Sharkey made an alleged routine search 

of Appellant for weapons (Tr. 48). Although they found no weapons, they 
found a brown manila envelope which they opened and discovered capsules 
later analyzed as narcotics. There was no resistance or disorderly conduct 
by Appellant during the course of this transaction which in any way justified 


the police search. 


(3) The Second Arrest 

On December 26, 1966 at about 2:45 p.m., Appellant, in the com pany 
of Julius Montagu, again was arrested by Officer Sharkey in the same 
block on 14th Street. The occasion for this arrest, and the sub sequent 
forceful search by two police officers was that Appellant and his friend 
were quietly walking across Florida Avenue at the 14th Street intersection 
(T. 270). Allegedly they crossed against a red light. Officer Sharkey 
seized upon this alleged pedestrian violation as a basis for accosting - 
Appellant and demanding proof of identity (T. 272). Upon being asked for 
identification, by an officer who had only recently arrested him, searched 
him and testified against him at a preliminary hearing, Appellant btfered 
identification (T. 194, 273). Apparently, Appellant suggested that the 
police were harassing him and used language which the officer considered 
insulting (T. 61). Officer Carlson who accompanied Sharkey in Wagon 13 
then got out of the wagon, the two aedicens seized Appellant and searched 


into the linings of his clothes ''for weapons" (Tr. 22). 


Upon being asked at what time during this incident the Appellant 


was placed under arrest Carlson testified that it was ''(A)t the time my 


partner got out to talk to him about the pedestrian violation to get his 
identification in order to write a violation notice." (Tr. 19). During 


cross-examination Officer Carlson testified that they "patted him down 


and also placed our hands in his pockets." 
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"Q. (By Mr. Koonin) You were satisfied, were you not, 

after you patted him down, that he didn't have any weapons 

on him? 

Mr. Webster: Objection, your Honor. 

The Court: The objection is sustained. 

Mr. Koonin: Exception, if your Honor please." (1 Tr. 29-30) 

In this "routine" search for weapons", Officer Sharkey found 
in a pocket in an inside coat a cellophone bag containing capsules. Continuing 
their "routine" search, they found - in the lining of Appellant's coat-more 
capsules (Tr. 64). 

Objection of Appellant's counsel to this testimony on the ground that 
it was an illegal arrest and search was overruled (Tr. 63). A similar 
objection during Officer Carlson's direct testimony was denied (Tr. 22). 

Government witness John A. Steele, a chemist, identified the 


white powder found in capsules in envelopes taken from Appellant's pockets 


and linings of coat as narcotics (Tr. 102-104). 


The objections of counsel for Appellant below to the Government's 


eliciting from each police officer the results of their search of Appellant 
on the grounds of illegal arrest and search were overruled (Tr. 16, 17, 


48-49, 63) and his motion to suppress evidence was denied (Tr. 216). 


(4) The Indictment 


The first arrest formed the basis for the first count of the indictment 


BES 
under which Appellant was sentenced 2 to 5 years. The second arrest 
formed the basis for count two of the indictment, under which Aspect 
was sentenced to serve 2 to 5 years, and the basis for count three of the 


indictment under which Appellant was sentenced to serve 5 years. 


STATEMENT OF POINTS 


1. The trial court erred in denying Appellant's Motion to Suppress 


evidence which was obtained through an illegal search and seizure. : 

2. Minor violations of traffic regulations may not lawfully 
be used as a pretext for search and seizure. 

3. It was error to convict Appellant on both the second es 
third counts of the indictment when the proof of both alleged ioe rested 


upon a single fact - mere possession of narcotics. 


SUMMARY OF ARGUMENT 
(1) Appellant's Motion to Suppress, although made at the time 
of trial, was considered by the Court on its merits as the Court had the 
right todo. Even if the arrests were legal, the search was Sontinletely 
unrelated to any reasonable objective of the arrests. The Motions $6 
Suppress should have been granted. Since the only evidence of violations 


charged in the indictment was the evidence obtained by the illegal search, 


Appellant's Motion for Acquittal should have been granted. 


aaa 

(2) The arrests were not legitimate and lawful, but mere 
pretext to screen an unlawful search and seizure. Police have been using 
minor traffic violations by citizens.in Washington ghettos as excuses to 
search such persons in the hope of finding evidence of some kind of crime, 
Such practice should be condemned. The belligerent verbal response to the 
police officer, in response to a frivolous demand for "identification, "' 
was legitimate resistance to an unwarranted demand, and not "disorderly 
conduct". 

(3) The Fifth Amendment to the U. S. Constitution prohibits a 
person from twice being tried for the same offence. In this case, there 
was a single proof of possession of narcotics on December 26, 1966. From 
this single fact, the Court relied on two statutory presumptions to find 
Appellant guilty of two statutory crimes, for which different sentences 


were given. This was double jeopardy. 


THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION 
TO SUPPRESS EVIDENCE WHICH WAS OBTAINED THROUGH AN 
ILLEGAL SEARCH AND SEIZURE, AND IN DENYING APPELLANT'S 
MOTION FOR ACQUITTAL 


It is a known fact that police in the District of Columbia and elsewhere 


have used minor violations of traffic regulations as an excuse to "stop 


and frisk" the residents of our urban "ghettos". Some states have gone so 
far as to attempt to legitimate the "stop and frisk" practice with a law 


authorizing such police action. These laws are presently before the United 
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States Supreme Court. The geustion of whether, in the absence of such a 


law, minor traffic violations or police instigated "disorderly conduct" 
can be used as a pretext for a "stop and frisk'’ with attendant search and 
seizure is, discussed below under Point II. 

The Government will probably concede that absent the alleged 
violations of traffic regulations and alleged disorderly conduct, the searches 
and seizures were illegal and Appellant's motion to suppress should have 
been granted. However, Appellant submits that even if minor violations 
of traffic regulations justify an arrest and a routine search for weapons, 
the search here made went far beyond that reasonably related to the arrest 
and was unreasonable. 

Appellant moved at the opening of the trial to suppress all ebidence : 
relating to narcotics taken by the possession of Appellant at the eas of 
his arrests on November 1] and December 26, 1966. Government opposed 
Appellant's motion on the ground that it was not timely. 

Rule 4l(e) of the Federal Rules of Criminal Procedure provide 
for pretrial motions to suppress evidence. However, Rule 4l(e) gives the 
trial court discretion to consider a motion to suppress if made at the 
trial itself. Although no pretrial motion to suppress had been tiedes the 
court considered the motion on its merits as it had the right to do. : Thus, 
the admissibility of the evidence which was sought to be suppre soa is 


properly before this Court. Wrightson v. United States, 95 U.S. App. 


=9- 
D.C. 390, 222 F.2d 556-560-1. Government may not here argue that the 
motion to suppress should have been denied for lack of timely filing, when 
the Court itself denied the motion on its merits. (T. 216). 
At the time of the arrest on November 1, the arresting officer had 


no reason to believe that Appellant had narcotics in his possession. There 


was no evidence that Appellant was under surrveillance; there was no 


evidence that Appellant was in any way engaged in narcotics traffic. Thus, 
absent the fact that Appellant was sitting in a car which was double-parked 
in front of a carry-out shop, the Officer would have had no reason whatsoever 
to accost Appellant, much less to arrest and search him. When the driver 
of the car returned and explained that he was driving the car and had a 
permit, there was even less excuse for an arrest and search. Finally, 
when the Appellant was patted down and no weapons were discovered, the 
outer limits of reasonable search ended. The confiscation of an envelope 
found in an inside coat pocket was patently unlawful. 

Similarly, at the December 26 arrest, Appellant was engaged in 
a wholly innocent activity - walking along the street. Even if the arresting 
office recognized Appellant, and remembered that he had recently arrested 
Appellant, searched him, and found narcotics on him, these facts would 
not support a further arrest and search. At no time was Appellant engaged 
in suspicious activity suggestive of the commitment of a crime which 


would warrant an intensive search of Appellant's person and clothing. 
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The basic right of the individual to be free from See avonnnle 
searches and seizures were established by the Bill of Rights (United States 

Constitution, Amendment IV). A search of a person, and the seizure 


of goods, and weapons found on his person, is lawful only pursuant to a 


lawful arrest. And the search itself must be "reasgonable,'' that is, the 


character of the search itself must be reasonably related to the nature of 


the arrest. 

It is reported that two of the Justices of the Supreme Court iigee sted 
at the recent argument on the "stop and frisk' laws, that a search for a 
weapon which produced a weapon, might be a "reasonable" search, but 


that a search which accidentally turned up narcotics might be an unreasonable 


search. This distinction appears to be a rational one. Violent crimes in 

the streets might justify the stopping of suspicious looking persons, at 

a questionable time of the day, in an incongruous neighborhood, and a 

search for weapons. But even those conditions, which did not maa 

here, would not justify an exhaustive search for mere evidence of other 

or past crimes. : 
Assuming, for purposes of argument, that every pede strain crossing 

F Street or K Street against a red light in the downtown shopping district 

could be arrested, and could be searched for weapons as a precaution 


prior to dispatch to jail in a police wagon, it seems obvious that a search 
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into coat linings, inside pockets, into envelopes found in pockets, and the 
like is a mere frisking expedition wholly unrelated to any legitimate 


purpose of arrest. 


Appellant asserts that there was no reasonable basis for the kind 


of search undertaken here; that even if the arrests were lawful, and even 

if Appellant could reasonably be "patted down" for possible weapons in 

his possession, the search here went far beyond the limits of reasonable 
searching. The products of this frisking expedition into Appellant's clothing 
were the fruits of an unreasonable search. The evidence thus obtained 
should have been suppressed. Since there was no other evidence of any 


criminal acts, Appellant should have been acquitted by direction of the Court. 


MINOR VIOLATIONS OF TRAFFIC REGULATIONS MAY NOT BE 
USED AS A PRETEXT FOR SEARCH AND SEIZURE 


It is a well known fact that Washington police have, in the past, 
used pedestrian violations such a 'jay-walking" as a justification for 
arresting people in the 14th and U Streets, N. W. area of Washington. 


(See story from Washington Post): 


These '"jay-walking"' arre sts have 


frequently produced re sigtance to police 


DRT WATSE | | roy Ci Aye ; 
ay ayYWeae i aS arrest, which has then generated charges 


The District government |decided not to prosecute the 
yesterday dropped a five-|jaywalking charge because its 
month-old jaywalking charge | case was weak, Officials said 


against Marion Barry that had} d : a Leg 
shanked a police brutality tere wes some Question 46% Marion S. Barry, Lester J. McKinnie, 


charge from the civil rights lwhether Barry had started | 
leader. across the street before the i 

Two other charges arising|jignt changed. If he had, he Donald E. Brown, and Wesley C. Bryant, 
ne Te eel bart est would not have been in viola- 
Barry was acquited by a/tion of the jaywalking ordi- U.S. App. D. C.; 
General Sessions Court jury! imance, r 
on a charge of damaging the} : 
side of a police paddy wagon| No. 21, 311, et al., issued November 30, 
py kicking it, and Judge beat : 
Murphy dismissed a disorderly 
conduct charge on a legal 1967. Inthe present case the product 
technicality. ae 

As a result of the arrest at| 
13th and U streets nw., Barry| 
charged the policemen with | 
abusing him verbally and ; 
physically. provoked disorderly conduct, was 

The corporation counscl’s of| 
fice said yesterday it had 


of "disorderly conduct". ‘See D.C. v. 


of the unwarranted arrests, and the 


evidence of a totally unsuspected crime. 


It is submitted that the Court should condemn the practice of using traffic 


charges as a pretext for physical arrest and search of persons not otherwise 


suspected of criminal activity. 


In Taglavore v. U. S., 291 F.2d 262 (CA 9, 1961) the Court said: 


"It ig a matter of common knowledge. . .that it is not | 
ordinary police procedure to physically take a person 
into custody for a minor traffic violation. . . .(p. 265) 
ote Xe ae 
"The violation of a constitutional right by a subterfuge 
cannot be justified, and the circumstances of this case 
leave no other inference than that this is what was done with 
the traffic arrest warrant here. Were the use of misdemeanor 
arrest warrants as a pretext for searching people suspected 
of felonies to be permitted, a mockery could be made of the 


Fourth Amendment and its guarantees." (p. 266). 
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And the Court has held similarly, in McKnight v. U.S., App- 


183 F.2d 977 (1950): 
“An arrest may not be used as a pretext to search for 
evidence. U.S. v. Lefkowitz, 285 U. S. 452. 2... 
(at p. 978) 
‘when it appears. . .that the search and not the arrest was 
the real object of the officers. . - and that the arrest was 
a pretext for or at most an incident to the search, the search 
is not reasonable within the meaning of the Constitution." 
The Government may suggest that the second arrest and search ~ 


was based on disorderly conduct, and not on the jay-walking charge. But, 


as the Supreme Court has said, ''one has an undoubted right to resist an 


unlawful arrest, and courts will uphold the right of resistance in proper 


cases."' U.S. v-_DiRe, 332U. S. 581 ( 1948 ). In the instant case, 
Appellant knew he was being deliberately harrassed. The officer demanding 
identification knew who he was. The Appellant submitted a draft card 
showing his name. That would have been sufficient to allow the officers 
to issue a summons. But they wanted more - they wanted an excuse to 
search Appellant. And so they seized upon his language as a pretext for 
physically taking hold of him and searching him. 

In passing it should be noted that the adjective used by Appellant, 
while distasteful to our ears, is a commonplace adjective in the language 
of the "Ghetto". Linguistic experts have recognized that residents of the 


so-called ghettos speak a language having a different vocabulary, structure 
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and emphasis from standard English. The particular adjective is used by 


residents of our "ghetto, '' both male and female, to mean ''a large, over- 


bearing person."' This translation into standard English appropriately 


describes the police in question, ana their harassing action. 

In short, there was no legimate basis for a search of Appellant; 
the searches, and not the arrests, were the true objective of each anceuctass 
This Court should not condone the police practice here employed. ‘The 
motion to suppress should be granted and a judgment of acquittal should. 


have been directed. 
Ii. APPELLANT SHOULD NOT BE CONVICTED UNDER TWO : 
SEPARATE STATUTES FOR A SINGLE ACT 
The Fifth Amendment to the U. S. Constitution prohibits a person 
from twice being convicted for a single act. The present case, Appellant 
was convicted both under Section 4704(a) of Title 26 of the U. S. oe 
and under Section 174 of Title 21 of the U. S. Code, from the single act 
of having narcotics in his possession on December 26, 1966. The Coie 
allowed the jury to make one "presumption" from the fact of possession 
in order to find a crime under 26 U.S.C. 4704(e) and another different 
‘pre sumption to find a crime under 21 U.S.C. 174. 3 
Assuming, for purposes of this case, that a single transaction might 
permit proof of violation of both statutes, here the conviction rests solely 


on two different presumptions. Itis submitted that the correct ruling on 
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this matter is found in Ballerini v. Aderholt, (Eight Circuit) 44 F.2d 352. 
See also dissenting opinions of four Justices of the Supreme Court in 


Gore v. U. S., 357U.S. 386. 


CONCLUSION 
WHEREFORE, it is requested that Appellant's conviction be 


reversed, and the case remanded to the District Court with instruction to 


grant Appellant's motion to suppress and direct an acquittal in this case. 


Respectfully submitted, 


Bone $ Slssdy ll 


Eugene E. Threadgill 
Counsel for Appellant by Order 
of This Court 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


During May 22-25, 1967, appellant was tried under a 
three-count indictment by a jury before District Judge 
Matthews. The first count charged appellant with a vio- 
lation of 26 U.S.C. §4704(a) on November 1, 1966, by 
purchasing and selling narcotics not in the original 
stamped package. Count two charged another violation of 
26 U.S.C. § 4704(a) on December 26, 1966. Count three 
charged facilitation of the concealment and sale of nar- 
coties imported contrary to law, 21 U.S.C. § 174, on De- 
cember 26, 1966. The jury returned a verdict of guilty 
as charged, and on July 21, 1967, Judge Matthews im- 
posed terms of imprisonment of twenty months to five 


(1) 


2 


years under count one, twenty months to five years under 
count two, and five years under count three. These sen- 
tences were set to run concurrently with each other and 
concurrently with the sentence imposed upon appellant by 
the State of Virginia for bank robbery. 


The Government’s Case-in-Chief 


The Government opened its case with Officer Charles 
Carlson, Jr., Thirteenth Precinct, Metropolitan Police De- 
partment. He testified that at about three p.m. on De- 
cember 26, 1966, he was on patrol in a police wagon with 
his partner, Officer Robert Sharkey (Tr. 12-18). While 
cruising north on Fourteenth Street, N.W., he observed 
two men crossing Florida Avenue on Fourteenth Street 
against a red light. Officer Carlson came up to the red 
light, checked both lanes of traffic, proceeded through the 
red light, and then made a U-turn to stop the men on the 
violation. He pulled the wagon over at Fourteenth and 
Belmont. (Tr. 14.) Officer Sharkey got out of the vehicle 
and advised them of the violation and asked for identifi- 
cation (Tr. 15). Appellant cursed the officer with pro- 
fane language and said that he did not have to show any 
identification. At that time he was placed under arrest 
for disorderly conduct. By this time Officer Carlson got 
out of the wagon and helped Officer Sharkey restrain ap- 
pellant for a search prior to placing him in the wagon. 
(Tr. 16.) The search of appellant consisted first of a 
“pat down” and then a search of the pockets of appellant 
for weapons (Tr. 29). A transparent cellophane bag con- 
taining about ninety capsules of white powder was found 
on appellant (Tr. 22). On cross-examination, Officer 
Carlson testified that this encounter was the first time that 
he had ever seen appellant and that Officer Sharkey gave 
no indication to him that he had recognized appellant dur- 
ing the initial sighting or arrest (Tr. 24). The other 
person was taken to the precinct building and booked for 
a pedestrian violation (Tr. 25). 

At this point in trial appellant made his first request 
for 2 hearing on a motion to suppress. At the bench con- 
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ference the prosecutor brought to the attention of the trial 
judge that appellant had forfeited on the pedestrian vio- 
lation and had been tried and found guilty in the Court of 
General Sessions on the disorderly violation (Tr. 48). 
The trial court took the motion under advisement and the 
trial continued. 

The Government continued its case by calling Officer 
Robert Sharkey, Jr., Thirteenth Precinct, Metropolitan 
Police Department. On November 1, 1966, he was on a 
foot beat by himself and at about 5:20 a.m. he was walk- 
ing south on Fourteenth Street, N.W., when he noticed a 
Cadillac double-parked in front of 2211 Fourteenth Street 
with the motor running. There were a few cars backed 
up so Officer Sharkey approached the car where he saw 
appellant sitting behind the wheel. (Tr. 45-46.) Officer 
Sharkey asked appellant for his driver’s license and the 
registration card to the automobile. Appellant replied 
that the automobile was not his and that he was awaiting 
the return of the owner from the nearby restaurant; ap- 
pellant admitted that he did not have a driver’s permit. 
At that time Officer Sharkey advised appellant that sitting 
behind the wheel of an automobile while the engine was 
running was considered operation of the vehicle, and that 
appellant was under arrest. (Tr. 46-47.) Officer Shar- 
key testified that this was the first time that he had ever 
seen appellant (Tr. 47). A police wagon responded to a 
call over a walkie-talkie by Officer Sharkey. A search of 
appellant turned up in his left-front overcoat pocket a 
brown manila envelope containing about eighty-seven cap- 
sules of a white powder. (Tr. 48.) The envelope was 
identified as Government Exhibit 2 (Tr. 51). Officer 
Sharkey further testified that a woman was in the ear 
with appellant and was sitting right up against him (Tr. 
52, 78). 

Officer Sharkey also corroborated the testimony of Offi- 
cer Carlson as to the arrest of appellant on December 26, 
1966 (Tr. 59-63). Officer Sharkey testified that after see- 
ing appellant close up he did recognize his face and knew 
that he had a narcotics case against him, but did not know 
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his name offhand (Tr. 60-61). After appellant became 
abusive he was placed under arrest for disorderly con- 
duct and the subsequent routine search turned up a cello- 
phane bag containing capsules of white powder in the 
right-front pocket of a coat that appellant was wearing. 
Appellant was wearing two coats and a jacket. There 
was a hole in that pocket and in the lining there was some 
more white gelatin capsules. (Tr. 64.) The bag was 
identified as Government Exhibit 4 (Tr. 65). The con- 
traband of both searches was turned over to Detective 
MacKinnon (Tr. 51, 66). 

Officer Edmund MacKinnon, Narcotics Squad, Metro- 
politan Police Department, testified as to the transfer of 
custody of the capsules from Officer Sharkey to himself 
and then to the Government chemist, John Steele (Tr. 81- 
85). 

John Steele, a chemist for the Aleohol and Tobacco Tax 
Laboratory, Internal Revenue Service, was called by the 
Government. It was stipulated that he was an expert on 
narcotics. (Tr. 100.) He testified that the capsules in 
Government Exhibit 2 had been found to contain cocaine 
hydrochloride (Tr. 102), and those in Government Exhibit 
4 were found to contain heroin hydrochloride (Tr. 104). 

Officer Sharkey was recalled and testified as to his pos- 
session of the capsules from both searches until he turned 
them over to Officer MacKinnon (Tr. 224-227). He fur- 
ther testified as to the absence of tax stamps on either bag 
containing the narcotics capsules (Tr. 226, 228). Also, 
Officer Sharkey testified as to 502 dollars in currency 
found on appellant when he was arrested on November 1, 
1966 (Tr. 229). 

Government Exhibits 1-5 were then received into evi- 
dence (Tr. 237). 


Motion to Suppress 


Although no pre-trial motion to suppress had been made, 
the trial court exercised its discretion and interrupted the 
trial to hold a hearing in which appellant and two wit- 
nesses gave their versions of the circumstances of the ar- 
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rests and searches on November 1 and December 26, 
1966. 

Appellant first called Julius Montagu (who had been 
granted leave from a hospital where he was undergoing 
treatment for drug addiction) who testified that at about 
2:80 p.m. on December 26, 1966, he was walking north on 
Fourteenth Street, N.W., with appellant and they had 
crossed Florida Avenue when a police wagon going south 
pulled over and the officer on the passenger side said “don’t 
you know you walked against the light?” (Tr. 142-144). 
Montagu said he replied that he did not notice that he had 
done so; Montagu did testify that he had not paid very 
much attention to the light, but that it had seemed to be 
green (Tr. 144). The officer, identified as Officer Shar- 
key, got out and asked them for some identification (Tr. 
158). Montagu did not have any and was searched and 
then placed in the police wagon (Tr. 160). Appellant, 
according to Montagu, produced some identification and 
did not use profane language or act belligerent (Tr. 159). 
At first Montagu maintained that some other officers came 
up and grabbed appellant by the neck; then he retracted 
that testimony (Tr. 162-165). 

Next, Anthony Fuell took the stand on behalf of appel- 
lant. He testified that on November 1, 1966, he had a 
valid operator’s permit and was driving a Cadillac which 
belonged to Robert Moore. In the car were Moore and 
appellant as passengers. (Tr. 173-174.) At about 5:30 
a.m. on that day, Fuell double-parked the car on the 2200 
block of Fourteenth Street, N.W., and left the keys in the 
ignition as he and Moore got out to get some coffee at a 
carry-out shop; appellant remained inside the car on the 
passenger side of the front seat (Tr. 175). After Fuell 
emerged from the carry-out shop he noticed Officer Shar- 
key talking to appellant who was by then outside the car 
(Tr. 176-177). Then a police wagon came by, made a 
U-turn, and some other police officers got out and they 
told appellant that he was under arrest for driving with- 
out a permit and searched him (Tr. 178-179). Fuell and 
Moore went to the police station and Moore recovered his 
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car after paying a ticket for allowing a person to operate 
his car without a permit (Tr. 181). 

Appellant took the stand in his own behalf. As for the 
arrest on November 1, 1966, appellant admitted that he 
had not possessed an operator’s permit but denied that he 
had been driving the car and maintained that he had been 
sitting on the front seat on the passenger side with the 
motor off in the double-parked automobile (Tr. 189-191). 
As for the arrest on December 26, 1966, appellant denied 
first that he had walked against the light and second that 
he had used profane language or refused to show any iden- 
tification to the police officer (Tr. 194-195). As to each 
search, appellant denied that he had possessed narcotics 
(T. 199, 209). 

Appellant below alternatively argued that (1) probable 
cause for the arrests did not exist and hence the searches 
were illegal, and (2) even if there was ostensible probable 
cause for the arrests, they were “sham” arrests. The trial 
court denied the motion and expressly relied upon its im- 
pression of the credibility of the witnesses. (Tr. 213-216.) 


Appellant’s Case 


Appellant opened his case by calling Anthony Fuell. 
His testimony as to his recollection of the events on the 
early morning of November 1, 1966, was substantially the 
same as given at the hearing on the motion to suppress 
(Tr. 244-250). Fuell denied that the police recovered a 
manila envelope from appellant during the search subze- 
quent to the arrest (Tr. 250). Fuell and the owner of the 
car, Moore, were driven to the precinct headquarters by 
Officer Sharkey. There the automobile was released to 
Moore in the custody of Fuell who possessed a driver’s per- 
mit (Tr. 251-252). On cross-examination of Fuell, he ad- 
mitted to a conviction in 1961 for robbery (Tr. 255). 

Next, Julius Montagu was called in behalf of appellant. 
He testified substantially to what he had testified to at 
the hearing on the motion to suppress on the events of the 
arrest on December 26, 1966, except this time he was sure 
that he and appellant did not cross against a red light 
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(Tr. 282). Again Montagu denied that appellant had 
been profane or abusive when stopped for the violation 
(Tr. 285). Montagu also denied that the officers removed 
a cellophane bag of capsules from appellant during the 
search (Tr. 274). 


Rebuttal 


On rebuttal, the Government called Officer Jerome Good- 
en, Special Operations Division, Metropolitan Police De- 
partment. He testified that on December 26, 1966, he 
was on duty in plain clothes and observed the arrest of 
appellant who was acting belligerent and using profane 
language. Officer Gooden and his partner assisted in re- 
straining appellant while he was searched. (Tr. 292.) 
Officer Gooden confirmed the recovery of the capsules from 
appellant during the search (Tr. 293). 


STATUTES INVOLVED 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, or conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be im- 
prisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined un- 
der section 7237(c) of the Internal Revenue Code of 
1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may 
be fined not more than $20,000. 

Whenever on trial for violation of this subsection 
the defendant is shown to have or have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
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less the defendant explains the possession to the sat- 
isfaction of the jury. 


Title 26, United States Code, Section 4704 (a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 4, District of Columbia Code, Section 140, pro- 
vides in pertinent part: 


The several members of the police force shall have 
power and authority to immediately arrest, without 
warrant, and to take into custody any person who 
shall commit, or threaten or attempt to commit, in 
the presence of such member, or within his view, any 
breach of the peace or offense directly prohibited by 
Act of Congress, or by any law or ordinance in force 
in the District.... 


Title 4, District of Columbia Code, Section 143, pro- 
vides: 


If any member of the police force shall neglect 
making any arrest for an offense against the laws of 
the United States committed in his presence, he shall 
be deemed guilty of a misdemeanor and shall be pun- 
ishable by imprisonment in the District jail or peni- 
tentiary not exceeding two years, or by a fine not ex- 
ceeding $500. 


Title 22, District of Columbia Code, Section 1107, pro- 
vides in pertinent part: 


... [I]t shall not be lawful for any person or per- 
sons to curse, swear, or make use of any profane lan- 
guage or indecent or obscene words, or engage in any 
disorderly conduct in any street, avenue, alley, road, 
highway .... 
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SUMMARY OF ARGUMENT 


Appellant asserts that the narcotics found on him were 
recovered in searches pursuant to sham arrests. Appellee 
submits that the evidence was recovered by searches inci- 
dent to valid arrests for violations committed in the pres- 
ence of the arresting officers. 

The issue of sham arrests is one for inference to be 
drawn by the fact-finder based upon credibility and de- 
meanor, and the trial court found, after holding a hearing 
on the issue, that the arrests were valid and not sham. 
There was ample evidence to support this finding. (A) 
On December 26, 1966, appellant and another person com- 
mitted a pedestrian violation by walking against a red 
light in view of two officers cruising on patrol in a police 
wagon. Upon being accosted for this violation, appellant 
refused to produce any identification and addressed one 
of the officers in vilely obscene language. Thereupon ap- 
pellant was arrested for these two offenses and was 
searched for weapons by a “pat-down” and an examina- 
tion of his pockets. A transparent cellophane bag con- 
taining ninety capsules of narcotics was found in a pocket 
of the coat of appellant. (B) The sentence received for 
the conviction under count three, which arose out of the 
arrest on December 26, 1966, is longer than and concur- 
rent with the sentence imposed under the single count aris- 
ing out of the arrest and search on November 1, 1966. If 
the conviction under count three is affirmed, then this 
Court need not consider appellant’s contentions as to the 
arrest and search of November 1, 1966. Hirabayashi v. 
United States, 320 U.S. 81 (1943). In any event, there 
is ample evidence to support the validity of the arrest on 
November 1, 1966. On that day at 5:20 a.m. a single offi- 
cer on foot patrol sighted appellant sitting in a car which 
was double-parked on a main thoroughfare with its motor 
running. Upon confronting appellant for this violation, 
the police officer found that appellant did not have an op- 
erator’s permit. Appellant was placed under arrest and 
ordered out of the car. The subsequent search was con- 
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ducted by the arresting officer and an officer from the po- 
lice wagon which responded to the call for assistance. 
Eighty-seven capsules of narcotics were found in a manila 
envelope in appellant’s overcoat. 


ARGUMENT 


The searches of appellant were incident to valid 
arrests. 


A police officer has statutory authority to arrest with- 
out a warrant persons committing an offense in his pres- 
ence or view. 4 D.C. Code § 140; Hutcherson v. United 
States, 120 U.S. App. D.C. 274, 345 F.2d 964, cert. de- 
nied, 8382 U.S. 894 (1965). In fact, the failure of an offi- 
cer to make an arrest in such a situation renders him 
guilty of a misdemeanor. 4 D.C. Code § 143; Hutcherson, 
supra at 278, 345 F.2d at 968. Of course, a “sham ar- 
rest” which is used as a pretext to conduct a search for 
evidence of another offense cannot validate the search. 
Taglavore v. United States, 291 F.2d 262 (9th Cir. 1961). 
When the issue of “sham arrest” is posed, as it was by 
appellant at trial, it is “one for inference to be drawn by 
the fact-finder based upon credibility and demeanor.” 
Hutcherson, supra at 282, 345 F.2d 972; Johnson v. Unit- 
ed States, 125 U.S. App. D.C. 248, 244, 370 F.2d 489, 490 
(1966). This issue of sham arrests was litigated at trial 
and found against appellant with an explicit reference to 
the credibility of witnesses... The searches were contem- 
poraneous with and incident to these valid arrests. 


1Upon review by an appellate court the trial court’s findings of 
fact are not to be disturbed unless they are “clearly erroneous.” 
Dillane v. United States, D.C. Cir. No. 20,571, decided September 1, 
1967; Jackson v. United States, 122 U.S. App. D.C. 324, 353 F.2d 
862 (1965). 


it 


A. The arrest of appellant on December 26, 1966 was 
based upon violations committed in the presence 
of the arresting officers and was valid; the subse- 
quent search was incident to the arrest and hence 
was lawful. 


Counts two and three arose out of the arrest and search 
of appellant on December 26, 1966, and count one arose 
out of the arrest and search of appellant on November 1, 
1966. Since the sentence imposed under count three is 
longer than and concurrent with the sentence imposed un- 
der count one (and count two), affirmance of the convic- 
tion under count three would render it unnecessary for 
this Court to consider appellant’s contention as to the ar- 
rest and search on November 1, 1966. Hirabayashi v. 
United States, 320 U.S. 81 (1943); Smith v. United 
States, 122 U.S. App. D.C. 339, 353 F.3d 877 (1965).? As 
for the arrest on December 26, 1966, the testimony of the 
police officers, if credited as it was by the trial court, 
showed that on that afternoon appellant and another per- 
son committed a pedestrian violation in their presence and 
that when the police accosted appellant he committed a 
more serious violation by cursing one of the officers in 
abusive, profane language. Moreover, the testimony 
showed that the police were cruising on patrol in a police 
wagon and that appellant was not focused upon because 
of a prior encounter with either officer. This was ample 
evidence from which the trial court could find that the 
arrest of appellant on December 26, 1966, was not a 


“sham” arrest.* 


2 Since the sentence under count two also was less than and con- 
current with the sentence under count three, appellant’s third argu- 
ment as to counts two and three does not even challenge the multi- 
ple punishment situation in Gore v. United States, 357 U.S. 886 
(1958). Hirabayashi v. United States, 320 U.S. 81 (1948). 


3 Compare Johnson, supra, where the police accosted the defendant 
after observing him at midnight run from a church doorway across 
church property. In response to the statement by police that they 
wanted to talk to him, defendant cursed the police in vilely obscene 
language. Probable cause was held to arrest for being disorderly 
in violation of 22 D.C. Code § 1107. 


12 


There is no question that the police are authorized to 
conduct a search for weapons, contemporaneous with a 
lawful arrest, Preston v. United States, 376 U.S. 364, 367 
(1964), but appellant seemingly suggests that this limited 
to a “pat down.” Appellee submits that since police are 
entitled, for their own protection, to search for weapons, 
they are entitled to make an effective one and are not lim- 
ited to a “pat down” to ascertain only if there are bulky 
or readily discernible weapons. At the least the police 
officer should search the pockets of an arrested person.* 
And an officer making a search for weapons is not re- 
quired to close his eyes to evidence of other violations, as 
here when a transparent bag containing numerous cap- 
sules filled with white powder is found on a person. Given 
a valid arrest, the fact that, in addition, the police officer 
may suspect other violations is irrelevant. Hutcherson, 
supra at 278, 345 F.2d at 968 (concurring opinion of 
Judge Burger). The evidence which supports the convic- 
tion under count three was recovered, appellee submits, 
pursuant to a proper search incident to a valid arrest. 


B. The arrest of appellant on November 1, 1966 was 
based on a violation committed in the presence 
of the arresting officer and was valid; the subse- 
quent search was incident to the arrest and hence 
was lawful. 


As previously argued, the Hirabayashi principle obvi- 
ates the necessity of this Court to consider the November 


4In addition, the scope of the search for weapons should be re- 
sponsive to the reaction of the arrested person. In Hutcherson the 
arrested person admitted that he had a knife and made a furtive 
movement with his arm and body. This directed the officer’s atten- 
tion to look under the shirt of the defendant where he discovered 
the undershorts of the defendant were several inches above his 
trouser waistband. At that time the officer felt a lump in the 
elastic band of the undershorts and pulled out a glass bottle con- 
taining a quantity of white powder. 


5In Hutcherson the arresting officer, a member of the Narcotics 
Squad, arrested the defendant for drinking in public. In the subse- 
quent search narcotics were found on that defendant. 
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1, 1966 arrest and search. In any event, it also was a 
valid arrest and search. Prior to this incident, Officer Shar- 
key had never seen appellant. On that day Officer Sharkey 
was on foot patrol by himself when, at 5 :20 in the morning, 
he saw a car double-parked on a main thoroughfare with 
some cars backed up and with a man sitting in the driver’s 
seat and the motor running. This in itself was a violation 
and when Officer Sharkey confronted appellant he learned 
that appellant did not have a driver’s permit. At that 
time Officer Sharkey told appellant to get out of the car 
and that he was under arrest for operating an automobile 
without a driver’s permit. 

Officer Sharkey then called for a wagon over his walkie- 
talkie and when one responded, an officer from it assisted 
him in the search of appellant for weapons. At that time 
a brown manila envelope with about eighty-seven capsules 
of white powder was found in appellant’s overcoat. Since 
the trial court also rejected that this particular arrest 
was a pretext, the subsequent search of appellant for 
weapons was valid. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davy G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
R. KENLY WEBSTER, 
Assistant United States Attorneys. 


Larry D. KNIPPA, 
Special Attorney to the United 
States Attorney. 
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REPLY BRIEF FOR APPELLANT 


The Government's principal argument is that whether a 
constitutional ‘right has been violated is a simple cuestion 
of fact, based on credibility of witnesses, and that the 
Trial Court's ruling on this simple factual issue cannot 


be set aside. Appellant contends that the denial of the 


motion to suppress evidence was erroneous, and that the 


issue is not credibility of witnesses but whether Appel- 
lant's actions were of such a character as to justify a 


search of Appellant's person. 


I. THE DECEMBER 25, 1256 CoNViCcTioN 

The conviction of Appellant, under Count 3 of the in- 
d@ictment, was based on evidence obtained after arrest of 
Appellant for a pedestrian traffic violation, and resulted 
in a 5-year sentence. : 

The search of Appellant which resulted in discovery of 
marcotics, was based on an arrest for a pedestrian vidlation 
of traffic regulations, an alleged failure to produce identi- 
fication, (contradicted by a witness), and alleged use of 
obscene language (responsive to a frivolous demand for 
identification by a police officer who had recently arrested 
and testified against Appellant). On careful examination, 
none of these alleged offenses justifies violation of ppettantts 
constitutional right of freedom from search and rN A, t 

The traffic regulation alleged to have been violated 
was enacteé pursuant to D.C. Code 40, Section 603, the D.C. 
Traffic Act of 1925. That Act authorizes the Commissioners 
to make “usual and reasonable traffic rules and regulations 
relating to vehicles." The intent of that Act was to 
“expedite traffic and reduce congestion." gma lwood v. 

(D.C. 57 App. D.C. 58, 17 F.24. 210. Its relationship to 
the movement of pedestrians was entirely incidental to the 


provision of public safety. The basic intent was that 


pedestrians would be the beneficiaries of the public safety 


3 
brought about by traffic regulation, not that pedestrians 
would become the object of police arrest for technical viola- 
tions of regulations involving no threat to safety. 
The violation of an ordinance intendec to promote safety 
is negligence. Ross v. Hartman, 78 U.S. App. D.C. 217,139 


F. 26. 14; Rogers v. Cox, D.C, Mun. App. 75 A.2d 775. But 


an act of negligence, which endangered no one, is no justi- 


fication for a violation of an express constitutional right. 
The practice of arresting pedestrians, and searching 
them, on the basis of negligent street crossing, is not 
practiced along "F" Street or "KK" Street in the downtown 
business area. It occurs only in the vicinity of Florida 
Avenue, "U" Street, and other similar neighborhoods where the 
police hope to flush out guns, knives, Gope, or possible 
stolen goods. 
The practice should not be condoned. As the Supreme 
Court has said: 
Absent some rare emergency, the Fourth 
Amendment has interposed a magistrate 
between the citizen and the police. _ 
McDonald v. U.S. 335 U.S. 451,455./ 
The Appellant, walking slowly and casually up the street, 


perhaps negligently starting across the street a moment too 


early or too late, did not create such an emergency as would 
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justify apprehension like a fugitive criminal. The Gover: 
ment cites as one of its principal authorities Johnson v. U.S., 
125 U.S. App. D.C. 243, 370 F. 2a. 489, where the @efendant 
was seen at micnight running furtively from a church. When 
accosted, Johnson fled and was overtaken. The Court held 
that Johnson's conduct "supports the arrest." Id. p. 490. This 
is a far cry from the Appellant's action of walking innocently 
up 14th Street on the afternoon of December 26, 1966, and show- 
ing his draft card when asked for identification. 

In summary, there was no justification for anytking more 
than an admonition, at most, to “watch the lights.“ No justi- 
fication for a demand for identification existed --- Seen 
larly when the Officer demanding the identification knew and 
recognized Appellant. And when Appellant proferred his draft 
card, that should have been sufficient, if the Officers felt 
compelled to write out a ticket. The arrest and search were 
nothing more than a fishing expedition, which the officers 
felt could be supported by a trumped up charge, if contraband 
or weapons were found. As Justice Frankfurter said, warrese 
under a warrant for a minor or a trumped up charge has been 
familiar practice in the past, is a commonplace in the police 


state of today, and too well known in this country." U.S. v. 


Rabinowitz, 339 U.S. 82 (Dissenting opinion). This Court 


should not tolerate such a police state practice. 
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II. THE NOVEMBER 1, 1966 CONVICTION 

Here, again, there was no valid basis for an arrest 
and no justification for a search of Appellant and the 
seizure ané opening of a manila envelope which obviously 
did not contain weapons. 

Appellant was the custodian of a.car, while the owner 
an@ his chauffeur were in a carryout shop. The Officer was 
technically within his rights when he asked Appellant for 
his operator's permit and registration card. But when 
A.:ellant stated that the driver and the owner were inside 
the shop, Appellant had a legitimate civil right to have his 
statement accepted and checked before.an arrest. In fact, 
before the search occurred, the owner and the driver emerged 
on the scene an¢ verified Appellant's statement that Appel- 
lant was not the operator of the car but a mere temporary 
custodian. The D.C. Court of Appeals has ruled that a 
person sitting behind the wheel of a car with the motor 
running may, "in the absence of explanatory testimony," be 


held to be an “cperator." Houston v. D.C., D.C. Mun App, 


149 FP. 2d. 790. But that Court did not rule that the mere sitting 


behing the wheel of a vehicle per se constituted one an op- 
erator. In the instant case there were explanatory state- 
ments even before the arrest which established that Appel- 


lant was not the operator of the vehicle. 


] 


The vehicle here in cuestion was not being operated; 
it was double parked, at 5:45 a.m. when there is virtually 
no traffic on the streets. The operator-driver may have 
been guilty of double parting, but Appellant was totally 
free of responsibility either for a parking violation or 
for the operation of the vehicle. 

When the Officer persisted in a physical ‘arrest, and 
search, which turned up a manila envelope, which, when 
opened, Gisclosed capsules, which the Officer suspected 
might be some form of narcotics, he embarked upon the most 
“trumped up" kind of fishing expedition. There Sore ino 
"furtive" movements, or admission of possession of weapons 
as in the Hutcherson case. Hutcherson v. United Statens 


170 U.S. App. D.C. 274,345 F. 2d, 964. Appellant was polite, 


responsive, made a legitimate explanation of his position, 


and other persons corroborated his statements. No basis 
existed for an arrest and search of Appellant's person. 
The Government cites D.C. Code Title 4, section 143, 
as recuiring the Officer to arrest Appellant. Judge 
Bazelon very clearly Gisposed of this particular nrtrcsent 


in-Hutcherson v. U.S.,supra, where he said: 


‘ 


Notwithstanding such statutes as D.C. Code, 
Section 4-143, police exercise substantial 
@iscretion in arresting nersons for commission 
of minor offense. ‘when a minor misdemmanor 
statute is enforced only as a gamble for de- 
tecting a larger crime, the discretion is 
abuseé. To discourage such gambles,. the 
evidence thus obtained’ is excluded. 


The principal snokesiman for automobile drivers, the 


American Automobile Association has vicuniely complained to 
Metropolitan Police Chief John Layton concerning the police 
practice of issuing verbal warning to pedestrians to watch 
lights. But the Association merely recommends that tickets 
be issued where pedestrian violations create traffic hazards 
in order to helt the rising pedestrian ceath rate. The 

AAA does not go so far as to recommend that pedestrians 
making a technical violation be arrested, searched, and 


hauled off to jail. 


This Court best characterizee the situation here, 
in White v. U.S., 106 U.S. App. D.C. 245, 271, FP. 2a 829, 
331, when it saic respecting the searcn, there made, based 
on vagrancy: 


Zfne search/ was quite unjustified by any 
necessity to prevent the destruction of 
evidence to prevent flight, or by any other 
good reason. Even if we assume appellant 
at some point was lawfully arrested for 
vagrancy, of which he was_subsecuently 
convictec in N.Y., the search was unreason- 
able. /Emphasis added.*/ 
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The Court went on to say: 


To overloo’: a violation of a great consti- 
tutional protection of indivicual personality 
because of the potency of the evidence 
secured by the violation would be to depart 
from correct principles in the administration 
of criminal law by Federal Courts. Ze. Pp. 
831-2. 


CONCLUSION 


WHEREFORE, it is respectfully submittec that the 


conviction of Appellant should be set aside, the Motion 


to Suppress Evidence granted, and the indictment dis- 


missed. 


Eugene E, Threadgill 
Counsel for Appellant 
Appointed by this Court) 


February 28, 1958. 


